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distinguished by a number of special features among which
may be mentioned the following:

The Scots divorce was granted in 1846, eleven years before judicial
divorce was possible in England and at a time when the prevalent view,
in accordance with the unanimous opinion of the judges in Lolley*s
Case* was that no foreign proceeding in the nature of a divorce could
affect a marriage that had been contracted in England. In fact, in the
court of first instance, Kindersley, V.-C. said: 6By the English law of
marriage, an English marriage is absolutely indissoluble by the sen-
tence of any court (of course I am speaking of the law as it stood at the
time of the transactions in question which was long before the Act
establishing the Divorce Court). . . . Any decree or judgment or
sentence of any foreign court, purporting to dissolve such marriage, is
treated as a mere nullity.'2 It must be observed, however, that this view
did not appeal to the House of Lords.

The conduct of the Shaws was calculated to arouse the suspicion of
any court. In the greatest secrecy and with every precaution against
discovery, they contrived a scheme to obtain a divorce in a court which,
to their knowledge, had no jurisdiction in the eyes of English law.s

The children were legitimate by Scots law if either of the Shaws was
justifiably ignorant that there was an impediment to their marriage,
Le. in their case, a prior invalid divorce. After a careful examination of
the facts, Kindersley V.-C. found himself unable to agree that even
Mrs. Shaw was justifiably ignorant of the true position.

Another fact which may have influenced the decision was that the
will was not confined to a gift of movables to the children of Elizabeth,
but also included a devise of English land to her 'first and other sons
lawfully begotten'.

It is significant that in the much later case of In re Stirling^
Swinfen Eady J. was far from repudiating the suggestion that a
child might be legitimate although the previous divorce of one
of his parents was invalid. It was not necessary, however, to
decide the point, for it was held that the doctrine of putative
marriage, upon which the argument for the child turned, did
not obtain in Scotland unless at least one of the parties was
ignorant of the impediment that invalidated the second mar-
riage* The party had to be mistaken as to some fact. The ignor-
ance alleged was that the mother of the child was unaware that
her divorce from her first husband was invalid, but this was an
error of law, not of fact.

1  (1812), 2 Cl. & F. 567 (N). The view was finally repudiated in Harvey v.
Farnie (1882), 8 App. Cas. 43.

2  L.R, i Eq. at pp. 257-8.

3  For the details see L.R. i Eq. at pp. 260-2.            4 [1908] 2 Ch. 344.